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Gantteb States Court o! Stpprals 

FOR THE DISTRICT OF COLUMBIA 
January Term, 194-0. 


No. 7630. 


Harold J. Groom, Appellant, 

v. 

Frank A. Cardili.o, as Deputy United States Employ¬ 
ees’ Compensation Commissioner for the District 
of Columbia, 

Bank of Commerce and Savings, Inc., 

and 

Hartford Accident and Indemnity Company, 

Appellees. 


BRIEF ON BEHALF OF APPELLEES. 


STATEMENT OF CASE. 

The above entitled cause grows out of the denial by 
the Deputy Commissioner of compensation to the ap¬ 
pellant. 

On February 21st, 1934 the appellant in this case 
was admitted to the old Tuberculosis Hospital for the 
District of Columbia, located at 14th & Upshur Streets, 
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N. W., for treatment of an active tuberculosis and was 
discharged on April 6th, 1936. He was permitted to 
leave the hospital as an apparently arrested case and 
he went to work at the bank operated by the appellee, 
Bank of Commerce and Savings, Inc., in May, 1936, 
and worked there until January 10th, 1939. All dur¬ 
ing this period he was under the care of Dr. Leonardo, 
who had formerly treated him while he was in the Tu¬ 
berculosis Hospital. He went to work at the bank 
with the knowledge and consent of his family physi¬ 
cian, Dr. Leonardo, who testified in this case. He 
worked at the bank at the window where gas, electric 
and telephone bills were paid and Christmas savings 
were taken care of. During the time that he worked 
at the bank he lost no weight nor did the work appear 
to have any bad effects on him. 

i On January 10th, 1939 at about 10 a.m. in the morn¬ 
ing he tasted some blood in his mouth and he spit a 
mouthful of blood in the cuspidor. He then went up¬ 
stairs into the men’s room and as he continued bleed¬ 
ing he called his doctor and went to Dr. Leonardo’s 
office, who immediately took x-rays of him and told 
him he would have to stop work, (r-30) 

It was contended by the appellant that his hemor¬ 
rhage and subsequent disability suffered by him arose 
out of his employment. The case was controverted on 
the ground that appellant had sustained no injury 
within the meaning of section 2, paragraph 2 of the 
Compensation Act (Act of March 4, 1927, c. 509, 44 
Stat. 1424, Chapter 18, title 33, U.S.C. 1932 ed.), made 
applicable to the District of Columbia by section 1 of 
the Act of May 17, 1928 (45 Stat. 600 c. 612; section 11, 
title 19, 1). C. Code), and that there was no casual con¬ 
nection between the tubercular condition of this man 
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and the resulting hemorrhage and his work, nor did 
he receive an occupational disease or any infection 
arising out of the occupation within the meaning of 
section 2 of the Compensation Act. 

As the appellant had been operated on in the hos¬ 
pital before the hearing his deposition was taken and 
made a part of the record in the case. After hearings 
were held before the Deputy Commissioner the Dep¬ 
uty ( ommissioner filed a compensation order on June 
23rd, 1039 rejecting appellant’s claim and his findings 
of fact and rejection of claim are as follows: 

FINDINGS OF FACT. 

“That on the 10th day of January, 1939, the 
claimant above named was in the employ of the 
employer above named, whose address is 501 Sev¬ 
enth Street, Northwest, Washington, District of 
Columbia; that the employer was subject to the 
provisions of an Act of Congress approved May 
17, 1928, entitled ‘An Act to provide compensa¬ 
tion for disability or death resulting from injury 
to employees in certain employments in the Dis¬ 
trict of Columbia, and for other purposes’; that 
the liability of the employer for compensation 
under the said Act was insured by the Hartford 
Accident and Indemnity Company; that on the 
said day the claimant herein was performing ser¬ 
vice for the employer as a bank teller, and had 
performed such service for 2 1 /> years prior there¬ 
to; that his duties began at 8:30 a.m. and con¬ 
sisted of waiting on customers at the teller’s win¬ 
dow, handling Christmas savings accounts and 
payments of gas, electric, and telephone bills, re¬ 
quiring the stamping of stubs; that the bank closed 
at 2:00 p.m. and that thereafter the claimant would 
settle his accounts until approximately 3:30 p.m. 
and he would then go home; that at about 10:00 
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a.in. on January 10, 1939, after waiting on a cus¬ 
tomer, the claimant tasted blood in his mouth and 
that he spit up blood; that he called his physician, 
informing him that he (the claimant) was having 
a hemorrhage; that he was thereafter taken to the 
physician by a co-employee, and on January 14, 
1939, lie was admitted to Glenn Dale Sanitarium; 
that on March 28, 1939, he was transferred to 
Garfield Hospital, where he is confined as a tuber¬ 
cular patient and is now in a favorable condition; 
that on January 10, 1939, he suffered a relapse of 
an old tubercular condition; that the claimant has 
filed a claim for compensation alleging that the 
constant standing at the bank, talking to custom¬ 
ers, and the continued use of his arm in stamping 
stubs caused an exacerbation of an arrested tu¬ 
berculosis; that from February, 1934 to April, 
1930, the claimant had been confined as a patient 
in a tubercular hospital; that during the said time 
he had a tubercular lesion of the right lung with 
infiltration; that he also developed a cavity in the 
right lung; that pneumothorax treatment was 
given him; that on April 6,1936, he was discharged 
from the hospital as an apparently arrested case 
of tuberculosis; that lie was advised by the attend¬ 
ing physician that he could engage in employment 
as a bank teller; that in May of 1936, he started 
to work as a bank teller for the employer, whose 
vice president is claimant’s brother; that pneu¬ 
mothorax treatment was continued once a week to 
keep the right lung collapsed; that after starting 
work and with continued treatment, the claimant’s 
condition remained satisfactory; that he per¬ 
formed his duties without difficulty and that he 
made no complaints regarding the nature of his 
work; that he felt well, gained weight, and con¬ 
tinued to work without loss of time up to January 
10, 1939; that the stamping of the stubs did not 
require any jerking of the shoulder or movement 
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of the right arm above the shoulder level; that 
there were no hazards connected with the employ¬ 
ment to cause or to activate a tubercular condi¬ 
tion; that the hemorrhage suffered by the claimant 
on January 10,1939, and his subsequent illness did 
not result from the conditions of his employment; 
that he did not sustain an accidental injury aris¬ 
ing out of and in the course of his employment or 
contract an occupational disease arising naturally 
out of such employment; that the employer and 
insurance carrier are not liable for the payment 
of compensation to the claimant. 

Upon the foregoing findings of fact, it is or¬ 
dered by the Deputy Commissioner that the claim 
for compensation be and it is hereby REJECTED 
for the following reasons: 

1. That the employee did not sustain an ‘acci¬ 
dental injury’ or ‘occupational disease,’ 

2. That the claimant’s condition did not arise 
naturally out of his employment.” 

Suit was filed by the appellant in the Court below 
requesting a review of the Deputy Commissioner’s or¬ 
der of rejection and for mandatory injunction under 
section 21 of the Compensation Act. 

Appellees filed motions to dismiss the complaint and 
after argument was heard on the motions the Court 
took the case under advisement. The motions to dis¬ 
miss were sustained and the complaint was dismissed, 
and this appeal was taken from the final decree entered 
by the lower court dismissing the bill of complaint. 

The assignment of error in this case simply states 
that the Court erred in dismissing the complaint. It 
is noted in appellant’s brief in his “statement of 
points” in addition to the assignment of error given 
above he alleges as follows: 
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“2. The findings arc incomplete, and in sonic in¬ 
stances contrary to the testimony, and are con¬ 
trary to law. 

.*>. The conclusions are not consistent with the 
findings, and are contrary to law. 

4. The findings and conclusions are not sup¬ 
ported by any substantial evidence in the case, 
and are contrary to law.” 

It is assumed that the allegations in points 2, 3 
and 4 relate to the findings of the Deputy Commis¬ 
sioner. 

SUMMARY OF ARGUMENT. 

It is the contention of the appellees that the decision 
of the lower court should be affirmed for the following 
reasons: 

1. That the Deputy Commissioner’s findings of fact 
are supported by substantial evidence and therefore 
are conclusive. 

2. That the findings of the Deputy Commissioner are 
complete and that his conclusions are consistent with 
the findings. 

ARGUMENT. 

The decision of the lower court should be affirmed. 

The Deputy Commissioner’s findings of fact, being 
supported by substantial evidence are conclusive. 

It is a well established and fundamental rule of law 
in compensation cases that the facts found bv the 
Compensation Administrator or Board are not re- 
viewable by the courts or upon appeal where there is 
any competent evidence to support the findings so 
made, and the courts have consistently refused to dis¬ 
turb the findings of fact unless it is clearlv shown that 
they are not supported by any evidence and for that 
reason are “not in accordance with law”. 
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The findings of fact of the Deputy Commissioner 
upon matters relative to claims arising under the Com¬ 
pensation Act in force in the District of Columbia are 
final and conclusive where supported by evidence. The 
Act does not authorize the court to re-wcigh the evi¬ 
dence where more than one inference mav be drawn 
therefrom to arrive at a different conclusion from that 
found by the Deputy Commissioner. 

The law is well settled in this jurisdiction by the 
following cases: 

Voehl v. Indemnity Insurance Company of North 
America. 53 S. C. R. 380, 288 U. S. 102, decided Feb¬ 
ruary 0, 1933; Netc Amsterdam Casualty Company v. 
Iloage, Deputy Commissioner . 62 Fed. (2d) 468, 61 
Appeals D. C. 306, certiorari denied February 20th, 
1933, 53 S. C. R. 400, 288 U. S. 608; Iloage, Deputy 
Commissioner v. Employers Liability Assurance Cor¬ 
poration. Ltd.. 64 Fed. (2d) 715, 62 Appeals D. C. 77, 
certiorari denied October 9, 1933, 54 S. C. R. 54; Pow¬ 
ell v. Hoagc, Deputy Commissioner, 57 Fed. (2d) 766, 
61 Appeals D. C. 99, decided March 21st, 1932; Jules 
C. L'llote et al. v. Crowell, Deputy Commissioner, 
286 U. S. 528, decided April 25, 1932; Associated Gen¬ 
eral Contractors of America et al. v. Frank A. Car- 
dillo, Deputy Commissioner, et al., 106 Fed. (2d) 327, 
70 Appeals D. C. 303. 

In the case of Powell v. Iloage, 61 Appeals D. C. 99, 
57 Fed. (2d) 755, supra, decided March 21st, 1932, 
this Court said in supporting a finding by the Deputy 
Commissioner rejecting a claim for tuberculosis on 
account of death: 


“We therefore reach the conclusion that the 
cases in which we mav set aside an order of the 
Commissioner as ‘not in accordance with law’ are 
only those in which it appears that there is an 
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error of law, or in which the order of the Com¬ 
missioner is not supported by substantial evi¬ 
dence, as well, of course, in those in which it is 
arbitrary and unreasonable. If the finding, how¬ 
ever. is supported bv substantial evidence, it is 
final # # * 

In this case the Court further said: 

“While, therefore, we might have reached a 
different conclusion on the evidence we feel that 
we may not under the rule we have announced 
substitute our judgment for that of the Commis¬ 
sioner, and, since we may not, it follows that we 
must affirm the action and decision of the Court 
below.” 

The following is a narration of certain parts of the 
testimony taken before the Deputy Commissioner 
which supports his findings of fact. This narration 
is not intended to cover all of the testimony, as under 
the foregoing rule applicable in compensation cases, 
it is necessary only to show that there is evidence to 
support the findings of fact of the Deputy Commis¬ 
sioner. It has been repeatedly held that the Deputy 
Commissioner is the one to weigh all evidence because 
the witnesses appear before him. 

Dr. Edgar W. Davis, who performed the operation 
on appellant’s upper right lung after he had the 
hemorrhage in January, 1939, and who was called as 
a witness by the appellant, testified on cross examina¬ 
tion as follows: 

“ * * * Bv Mr. McCabe: 

Q. Doctor, on the first occasion that you had 
the consultation in this case, did you have an op¬ 
portunity to look at the x-rays? 

A. Yes, sir. 
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Q. Do you know when those x-rays were taken 
and what period of time they covered? Do you 
know when the first x-ray was taken? 

A. I think there was one film in 1933; I think 
the first film was in 1933; and then at intervals 
on up to the time when I saw him. 

Q. This first film in 1933, did that show active 
tuberculosis, an active lesion or cavity? 

A. Your Honor, I am not positive that there 
was one in 1933, a film in 1933, but the first film 
that I saw, according- to my memory, showed 
probable tuberculosis. 

Q. Doctor, will you look at these films? Take 
your time and look over them according to the* 
dates. 

(The witness did as requested) 

The Deputy Commissioner; Now, let the record 
show that Doctor Davis, the present witness, has 
reviewed all the x-ray films submitted here today 
and that the films were also reviewed by Doctors 
Coulter and Fenton, witnesses who will subse¬ 
quently testify for the employer and insurance 
carrier. 

By Mr. McCabe: 

Q. Now, Doctor Davis, looking at those films, 
those x-ray films that you have just put to the 
light, then running back over the period of time 
that the first x-rays were taken in this case as 
shown to you today concerning the progress of 
the condition of this man’s lung, what conditions 
did you notice in the previous x-ray films during 
the period of time that they were shown to you up 
to the time that he had the hemorrhage? 

A. The first film, of 1933, revealed what was 
presumably tuberculosis at that time. 

In the first part of 1934 he had a cavity in his 
right side with an infiltrative tuberculosis process 
on the left. 
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Now, that cavity definitely regressed; the in¬ 
filtration in the left lung regressed, but, again, in 
February of 1935 the film showed a huge cavity 
in the right apex, at which time presumably pneu¬ 
mothorax treatment was instituted; at least we can 
assume that the man had partial pneumothorax at 
that time and that it was instituted about that time 
or he had a broncho-pleural fistula. At no time the 
lung anatomically completely collapsed. Now, 
that doesn’t necessarily imply that a tubercular 
lung must have an anatomical collapse in order 
to obtain clinical results. 

Do I make myself clear? 

Q. As far as I am concerned, yes. 

A. All the wav through here it is verv difficult 
to say, if you just have the x-rays to make your 
interpretation from, that there is an obvious 
cavity. 

Here the man has had no sputum, no cough; he 
has gained a few pounds and says that lie feels 
good, in spite of the fact that he is working and 
he has gone that way for a number of months; in 
fact, over two years, I think. 

This film, taken in 1937, looks very suspicious; 
in fact, I wouldn’t say that there is not a cavity 
and, for that reason, 1 feel that the clinicians’ im¬ 
pression at that time should be of paramount 
importance from an x-ray standpoint, because this 
looks suspiciously like cavitation. 

Q. Is that the x-ray of 1937 ? 

A. I don’t know— 

Q. (Interposing) June, 1937? 

A. I don't know when it was. 

Q. Now, when you saw this man what was his 
condition from the x-rays which you have seen 
here and the x-rays which were taken right after 
this man had the hemorrhage? 

Did the hemorrhage take place in the cavity 

that, in your mind, was suspicious in the middle 

of 1937 when he had the last x-rav? 

•> 
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A. That is impossible to say where the hemor¬ 
rhage came from, but we assume that it came from 
the cavity. 

Q. Now, will you explain for the purpose of the 
record and for the information of the Commis¬ 
sioner why a cavity is dangerous in a tubercu¬ 
losis patient? 

A. Well, a patient may have a wide open cavity 
and go for months and never know anvthing about 
it, but the germ is there and the cavity is open. 
There are naturally potential hazards. 

Q. Are there blood vessels running through 
these cavities? 

A. I wouldn't call them definite blood vessels, 
but in the walls of the blood vessels near the cav- 
itv—there are blood vessels all around the cavitv, 
of course—as the necrosis process increased it 
gradually invades the walls of the blood vessels 
and, of course, that lessens the strength of the 
blood vessels on the side of the cavity and a few 
cubic centimeters of blood drop over into the cav¬ 
ity and that stimulates a cough and they get a 
hemoptysis. 

Q. Xow, if this man had a cavity, based upon 
the x-ray in 1937, is it or is it not possible that 
the hemorrhage could have occurred at any time? 

A. Yes, that is entirely probable. 

Q. So that anything that this man might do, or 
even if he was doing nothing at all, for instance 
if he was simply lying in bed, he could have had 
a hemorrhage; is that not correct? 

A. Yes. 

Q. You have had such cases? 

A. Yes, sir. 

Q. So that any exertion or even without any ex¬ 
ertion at all, he could have had the hemorrhage; 
is that not right? 

A. Yes, it can take place in absolute bed rest, 
but the more activity that the patient takes, the 
more likely he is subject to hemorrhage. 
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Q. A person could have a hemorrhage walking 
down the street, couldn't lie? 

A. Yes, sir. 

( t ). Or walking up and down the steps in a house 
he could have a hemorrhage? 

A. Yes, any activity makes a person more likely 
to have hemorrhage, (r-177 to 181.) 

It is clear from this doctor’s testimony and from his 
examination of the x-ray that this appellant while un¬ 
der his own doctor's care and while engaged in his 
work at the bank after being discharged from the old 
Tuberculosis Hospital had a cavity in the same lung 
which hemorrhaged in .January, 1939. 

Dr. Davis on re-direct examination by Mr. Prctz- 
felder, attorney for the appellant, with reference as 
tb whether the work contributed to the hemorrhage, 
stated as follows: 

“ “ * * Bv Mr. Pretzfelder: 

* 

(J. Well, 1 don't think that is a complete answer 
to the question. 

My question is whether or not, in view of the 
facts that I have given you and the fact that the 
hemorrhage did occur while he was at work, fol¬ 
lowing immediately after waiting on a customer, 
whether or not it is your opinion that the work did 
contribute to the hemorrhage. 

A. 1 can't answer that question yes, or no; I 
can't do it. 

Q. Just give us your opinion. 

A. I don’t know. 1 say that it could have, but T 
don’t know whether it did or not.” (r-191.) 

Dr. Fenton, a tuberculosis expert and assistant to 
Dr. Tewkesbury, testified on behalf of the appellees, 
Bank of Commerce and Savings, Inc., and Hartford 
Accident and Indemnity Company. Dr. Fenton had 
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seen appellant when he was in the Tuberculosis Hos¬ 
pital in 1934 and then saw him after he was discharged 
from the hospital and while he was an out-patient of 
said hospital, lie was present during the full hearing 
on this case and had examined all of the x-rays which 
were offered in evidence. He testified that from his ex¬ 
amination of the x-rays produced in evidence in this 
case that appellant had an open cavity in the right up¬ 
per lobe at least since August, 1936, and that a cavity 
means that the tuberculosis was active. Dr. Fenton 
also was of the opinion that the pneumothorax treat¬ 
ments that appellant was receiving during 1936, 1937 
and 1938 did not close this cavity. He was of the opin¬ 
ion that when a person has a cavity any exertion by 
way of occupation or even walking down the street, or 
by raising the arm to put on his hat or to shave might 
influence and cause a hemorrhage from the cavity. 
Dr. Fenton said that this appellant should have been 
x-rayed from time to time and that fluoroscopic exam¬ 
inations which had been done on this man since 1936 
up to the time he had the hemorrhage were not as satis- 
factorv in diagnosing tuberculosis as x-rav. It was 
Dr. Fenton's opinion that the best thing which could 
have happened to appellant was to have this hemor- 
rage as apparently the man had had an active tuber¬ 
culosis since 1936 unknown to himself or to his doctor 
and Dr. Fenton stated if he had not had this hemor¬ 
rhage he probably would have kept on working and 
would have had a further spread of tuberculosis, but 
with the hemorrhage the condition was brought to his 
attention and the man received appropriate medical 
and surgical treatment for the open cavity, (r-196 to 
202 .) 
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On cross-examination Dr. Fenton testified that some¬ 
times there are no symptoms whatever outside of the 
open cavity; that an open cavity could have existed in 
appellant's case for a period of more than two years 
w.thout any symptoms; that he could gain weight, that 
he would not have night sweats and that this cavity 
could exist and the man not know that he had active 
tuberculosis. Dr. Fenton further testified that he could 


not sav as to how lorn;- it would be in a case of this kind, 
where an active iesion was present, before the tuber¬ 
culosis would manifest itself to the patient. He stated 
that this question was like asking him as to when an 
automobile tire is going to blow out, that is whether it 
is going to blow out now or five years from now; that 
when a man has a lesion it may hemorrhage at some 
time or lie mav have a lesion that will give him verv 
littie trouble, (r-209, 210.) 

Dr. A. Barklie Coulter testified on behalf of appel¬ 


lees, Bank of Commerce and Savings, Inc., and Hart¬ 


ford Accident and Indemnity Company, as an expert 


on tuberculosis. He is the Director of the Bureau of 


Tuberculosis of the Health 'Department for the Dis¬ 
trict of Columbia and is on the consulting staff at Gal- 
Iinger Hospital and Glenn Dale Sanitarium units. He 
testified that he was present during the giving of the 
testimony in this case; that he had heard the facts as 
developed by the evidence and had also examined the 
x-rays offered in evidence in the case and in his opinion 
he saw no causal connection between appellant’s work 
in the bank and the hemorrhage which he had on Jan¬ 


uary 10th, 1939. Dr. Coulter testified that from his 


examination of the x-rays that the appellant had had a 
cavity in his lung since 1936 notwithstanding the lack 
of symptoms in the ease. Dr. Coulter was of the opin- 
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ion that when appellant was discharged from the hos¬ 
pital .11 193G as an ‘•apparent arrested’- ease it meant 
that the patient's condition was stationary, not pro¬ 
gressive, but healing and that with that type of case a 
patient would be supposed to take one hour of exercise 
twice a day or its equivalent, and that exercise in a 
tubercular case of this kind meant walking, and when 
such exercise is given a patient is supposed to do no 
other exercise other than just ordinary th.ngs around 
ids room, sitting down reading, perhaps going down 
for his meals or to have x-rays taken, (r-224, 225.) 
I)r. Coulter also testified that pneumothorax treat¬ 
ment, instituted for the rest of the lung, does not keep 
a cavity from developing in a collapsed lung, and due 
to tin* pressure on the lung, that cavity is not found 
until the patient’s lung is allowed to expand, (r-224.) 

According to Dr. Coulter this case should have borne 
very careful watching as the appellant, even while un¬ 
der medical supervision when he was in the old Tuber¬ 
culosis Hospital, and after his first cavity had shrunk 
and while still being directed by the Sanitarium, and 
while stili receiving medical attention at the Sanita¬ 
rium, he developed another cavity in 1935, which was 
the size of a fifty cent piece by the time they made the 
diagnosis. Dr. Coulter further testified that under 
substantially the best of circumstances at the hospital 
appellant developed numerous cavities which were sub¬ 
sequently treated by pneumothorax, (r-222, 223.) 

Regarding the use of appellant’s arm in using the 
cancellation stamp at the window in the bank where 
he worked and which counsel for the appellant con¬ 
tends pulled the muscles of his shoulder so that this 
comparatively light work which he did caused an ag¬ 
gravation of a pre-existing lung weakness Dr. Coulter 
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was asked the question as to whether he saw any con¬ 
nection between the stamping of the utility bills or 
other work which appellant did at the bank and the 
aggravation of the condition from which this man was 
suffering. In answer to this question Dr. Coulter 
called attention to the fact that this work would not 
require a man to raise his arm to above the 90° angle 
or equal to the shoulder. Dr. Coulter testified that 
when he brings the arm up to a 90° angle it stretches 
the upper part of the chest, but it was significant in 
this case that it was not proven that this man, in con¬ 
nection with his work, ever raised his arm to that angle. 
(r-226.) Regarding the hemorrhage which appellant 
suffered on January 10th Dr. Coulter testified as 
follows: 

“ * * * Q. Is there any particular significance 
: in the fact that this man had a hemorrhage on 
1 January 10 that has been talked about in this case ? 

A. No. 

A. "Will you explain that to the Commissioner? 

A. He had a hemorrhage that revealed that cav- 
itv there, and that cavitv might not have been 
revealed had it not have been for that hemorrhage, 
but the cavity showed up then to be the size of a 
fifty cent piece. If he had had x-rays around that 
time it probably would have revealed it. 

Q. This hemorrhage, looking at it from the 
viewpoint of a specialist in this work, what sig¬ 
nificance does that hemorrhage have in this case? 

A. The hemorrhage has no more significance 
than any other symptom of tuberculosis, pain in 
the chest, or anything else. 

Q. What are the dangers of cavities in a patient 
of this type? 

A. We consider that any treatment of tuber¬ 
culosis irrespective of how well the man gets along, 
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the danger is greater as long as the cavities are 
open. 

Q. Xow, from your observation of this ease, is 
it your opinion or is it not your opinion that the 
cavity was closed during the years 1936, 1937, 
1938 up to the time that lie had this operation in 
1939? 

A. No. 

Q. AYhv do vou sav that ? 

A. From the x-rays that I saw that were taken 
periodically, I would say that this cavity existed 
since August 11, 1936, and it is interesting to note 
that after January 6, 1934, there is no record of 
any sputum being done on him at all. I can't find 
any record of the sputum tests being done on the 
man from the time that he was having pneumo¬ 
thorax treatments at the sanitarium in 1936. It 
may be that they are there, but I can't find them, 
and that is one of the things used to determine 
whether the man is in a potentially dangerous con¬ 
dition. They were omitted, and there is no tem¬ 
perature range noted. 

It is not uncommon to see these cases come back. 

I got three cases in the past month in which the 

patient was discharged as an apparently arrested 

case, and when we asked them what they were told 

about their condition thev said that thev were told 

*' • 

that they were all right. That is a weakness of 
human nature in the practice of medicine. 

Q. Is it your thought that from these x-rays this 
cavity persisted in 1937? 

A. Yes. 

Now, if you are suspicious of cavitation you 
should x-ray periodically for it. Now, there hap¬ 
pens to be some x-rays in between there in which 
you may not see the cavity, but the assumption is 
that the cavity is there, because it doesn’t come 
and go over a period of years. 
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Q. If x-rays had been taken after 1936 running 
through 1937 and 1938, would they have given 
you any assistance in coining to a conclusion in this 
case ? 

A. Well, in the clinic where we handle approx¬ 
imately 123 or 130 pneumothorax cases we make it 
a rule irrespective of the condition of the patient, 
to do an x-ray on them every four months or oft¬ 
en er, and they are fluoroscoped probably every 
week or ten days or two weeks, but it is the rule 
that they must be x-rayed, because we don’t think 
the fluoroscope has been sufficiently developed to 
' tell us just what is happening, and in a sanitarium 
where good work is being done x-ravs are taken 
very frequently to determine whether or not the 
person is worse or better. That determination can 
be made accurately only by x-ray interpretation; 
certainly a fluoroscope can only give you a guess. 

Q. Doctor when this term “apparently ar¬ 
rested case” is used, I think that was the ter¬ 
minology used in this case, looking back at the 
history of this case as you have seen it developed 
Imre, what is your idea of this case? 

A. My idea of this case is that he never had 
enough sputum tests, that he would have had posi¬ 
tive sputum had the tests been given him. * * * 
(r-226 to 229.) 

In appellant’s bill of complaint it was stated that 
there was no evidence given of any other outside ac¬ 
tivity aside from working at the bank which would con¬ 
stitute a hazard to appellant in causing the hemor¬ 
rhage It is quite clear from the testimony in this 
case that appellant, although discharged from the Tu¬ 
berculosis Hospital in 1936, had a cavity in his lung 
which had never healed and which was apt to break 
down at any time. There is plenty of testimony in 
this case as will be shown from the excerpts from cer¬ 
tain of the doctors who testified, as quoted above, that 
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anything which this man did might cause a hemor¬ 
rhage; that in view of the condition of that lung he 
could have had a hemorrhage in bed (r-181); that 
he could have had a hemorrhage walking down the 
street (r-181); that he could have had a hemorrhage 
walking up and down the steps in a house (r-181); that 
he could have a hemorrhage by raising his arm to put 
on his hat or to shave, (r-198.) It was also proven 
that hemorrhage can start after exertion, or a hem¬ 
orrhage may be postponed, (r-218.) 

At the time the appellant went to the hospital in 
1934 he had tubercular infection in both lungs, but a 
great deal more in the right than in the left (r-95, 96) 
and that he had a cavity in June, 1937. Strange to re¬ 
late in this case no x-rays were taken between June, 
1937 and January, 1939 after appellant had the hem¬ 
orrhage, Dr. Leonardo, his family physician, being 
satisfied to make fluoroscopic* study, although the med¬ 
ical testimony showed that fluoroscopic study was very 
unsatisfactory in tubercular cases, (r-200.) 

It was contended that the nature of appellant’s em¬ 
ployment, requiring him to be on his feet all day, and 
constantly stamping bills and Christmas saving cou¬ 
pons, and entailing a great deal of conversation with 
people coming to his window at the bank, caused an 
old healed scar, in the apex of the right lung, to tear 
or break loose, precipitating the hemorrhage by tear¬ 
ing through a blood vessel. 

Regarding the amount of talking which was done 
with the customers of the bank, attention is invited 
to the fact that appellant stated that he estimated that 
from the time a customer appeared in the window, paid 
the bill and the receipt was handed back, occupied 
about 25 or 30 seconds of time, (r-35.) Appellant also 





20 


testified that the rush days at the bank would be the 
15th, 16th and 17th; also the 30th, 1st, 2nd and 3rd, and 
that after these spells of activity the normal routine 
of the bank would be followed, (r-35.) It is signifi¬ 
cant to note that appellant’s hemorrhage took place on 
January 10th, 1939, which was not one of the days of 
the greatest activity as described bv him. 

I)r. Welch, who testified on behalf of the appellant, 
gave as his opinion that if appellant raised his arm to 
an angle of 90° or over, such effort might have a ten¬ 
dency to affect the diseased portion of appellant’s 
lung. 

There was no evidence in the record showing that 
appellant, while standing at the window in the bank 
and doing the work described in his deposition, would 
ever raise either arm to or above a 90° angle. If this 
man combed his hair, washed his hair, or put on his 
hat just in the ordinary course of living it would re¬ 
quire him to raise his arm above the 90° angle, which 
would have no connection at all with his work. The 
testimony also showed that this hemorrhage which 
appellant had on January, 1939, in view of the history 
of this case, could have occurred while he was lying in 
bed, or while being inactive. 

In this type of case it is necessary to prove a causal 
connection between the work and the disability. The 
fact a hemorrhage occurs to a man suffering from tu¬ 
berculosis while working as a cashier or teller in a 
bank is not enough to bring the case within the Act, 
nor can conjecture be used for the purpose of bring¬ 
ing the case within the Act. There must be a causal 
relation established. 

In the case of Ayers v. Iloage, 61 Appeals D. C. 3SS, 
63 Fed. (2d) 364, decided on January 30th, 1933, for- 
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mer Deputy Commissioner Hoage rejected a claim for 
compensation filed by Ayers, who claimed he con¬ 
tracted tuberculosis as the result of coming in contact 
with dishes, etc. while employed in a restaurant and 
that the condition was accelerated and aggravated bv 
the working conditions in the restaurant as the result 
of working long hours, eating irregular meals, etc. It 
was not proven that tuberculosis was a disease pe¬ 
culiarly common to restaurant workers, or to people 
waiting on tables. In sustaining the Deputy Commis¬ 
sioner’s decision in this case rejecting the claim this 
Court of Appeals said:— 

“(1) An injury “arises out of” the employ¬ 
ment within the meaning of the Compensation Act 
when it occurs in the course of the employment 
and as the result of a risk involved in or inciden¬ 
tal to the employment or to the conditions under 
which it is required to be performed. The mere 
fact that the injury is contemporaneous or coin¬ 
cident with the employment is not sufficient basis 
for an award. Indemnity Insurance Co. of North 
America vs. Hoage, 61 App. D. C. 175, 58 F. (2d) 
1074, 60 Wash. Law. Rep. 450; Madore v. New De¬ 
parture Mfg. Co., 104 Conn. 709, 134 A. 259, 261. 
In the Madore case the court said: “Before he 
can make a valid award, the trier must determine 
that there is a direct causal connection between 
the injury whether it be the result of accident or 
disease, and the employment. The question he 
must answer is: Was the employment a proxi¬ 
mate cause of the disablement, or was the injured 
condition merely contemporaneous or coincident 
with the employment? If it was the latter, there 
can be no award made. 

“In our view, the finding of the deputy commis¬ 
sioner was fully justified by the evidence; was nei¬ 
ther arbitrary nor capricious; and was, therefore 



“iii accordance with law”. It conclusively ap- 
! pea red that tuberculosis is not peculiarly com¬ 
mon to restaurant workers, and that the disease 
may he contracted in any place frequented by the 
public. To hold that there was a causal connec¬ 
tion between the disease and the employment 
would be to indulge in conjecture.” 

The decree dismissing the bill is affirmed. 

Affirmed.” 

In the case of Anderson v. Iloage, Deputy Commis¬ 
sioner, et a!., 63 Appeals I). C. 169, 70 Fed. (2d) 773, 
the Deputy Commissioner disallowed a claim for com¬ 
pensation filed by a widow on account of the death of 
her husband, a taxi-cab driver, who was alleged to have 
contracted pneumonia while at work. From the disal¬ 
lowance of this claim the widow appealed and the Dep¬ 
uty Commissioner’s decision was sustained by the 
lower court. The case was then appealed to this Hon¬ 
orable Court and the Court in sustaining the lower 
court and the Deputy Commissioner said: 

“* * * From an examination of the testimony 

%■ 

and the presumption of verity which the law ac¬ 
cords findings of fact by the deputy commissioner, 
the appellant has failed to establish a claim with¬ 
in the compensation Act which would justify this 
Court in reversing the action of the court below.” 

In this case it was claimed that a taxi-cab driver while 
on duty on February 9th, 1933 suffered sudden pains 
in the chest, which was accompanied by headache and 
followed by fever and chills; that he was compelled on 
the following day to stop work and was thereafter pro¬ 
nounced to be suffering from pneumonia, from which 
he died on February 19th, 1933. 
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In the case of Hoage et al. v. Liberty Mutual Insur¬ 
ance Company, G4 D. C. Appeals 395, 78 Fed. (2d) 874, 
decided on June 17th, 1935, our Court of Appeals in 
reversing the Deputy Commissioner, Robert J. Hoage, 
who had awarded compensation to the widow of a 
laborer who suffered a heart attack while at work, 
stated lhai to justify an award under the Longshore¬ 
mens Act there must be some substantial connection 
between the alleged accident and the employment, and 
that a compensation award in that case was not author¬ 
ized since there was no direct causal connection be¬ 
tween death resulting from the disease and the em¬ 
ployment. In this case the Court said:— 

“This case is controlled bv Liberty Mutual Ins. 
Co. v. Hoage, 62 D. C. App“. 189, 65 F. (2d) 824. 
In that case we ruled that the findings of the 
Deputy Commissioner that the death of a laborer 
was caused by heat exhaustion while working on 
an abnormally hot day were not supported by evi¬ 
dence showing that the death was caused by an 
edema of the lungs resulting from congested heart 
failure. The medical testimony in that case was 
to the effect that the deceased workman “had 
chronic kidney disease, chronic liver disease, and 
chronic heart disease, and that he died with an 
edema of his lungs resulting from congested heart 
failure. * * * That there was nothing shown in the 
examination to justify attributing the cause of 
death to heat stroke, but unmistakable evidence 
from which to attribute it to disease and to that 
alone. 

In Speaks v. Hoage, 64 App. D. C. 324, 78 F. 
(2d) 208, decided May 6, 1935, the employee 
Speaks after carrying a can of gasoline, weighing 
between 30 to 35 pounds, a distance of about 240 
feet, was found lying on the floor of his employer’s 
premises apparently in pain; at the hospital he 


24 


died two days later. It was claimed that the ex¬ 
ertion in carrying the gasoline subjected Speaks' 
heart to strain which was a contributing cause cl’ 
iiis death. The Deputy Commissioner found that 
the employee was suffering from a long-standing 
disease of the heart and that his death was caused 
by that disease; and that the evidence failed to 
establish that he suffered sufficient strain while 
at work to bring about the acute condition of the 
heart which caused his death. In that case the 
deputy coroner of the District testified that ‘‘the 
cause of death was a cardial renal hepatic disease; 
that is. a disease of the heart, kidneys and liver, 
advanced in type, associated with the terminal 
condition of an acute cardiac dilatation. * * * The 
man was dead walking around. In affirming the 
decree of the lower court sustaining the Deputy 
Commissioner’s rejection of the widow’s compen¬ 
sation claim, we said: “We think that there is 
substantial evidence tending to prove that the 
death of the employee resulted from an acute at¬ 
tack of long standing and fatal heart disease and 
that the onset was not caused in whole or in part 
by any work performed by him. 

So, in the present case, there is substantial evi¬ 
dence that the death of the employee was due to 
an acute attack of a long-standing heart disease 
and that the onset was not caused in whole or in 
part by any work performed by him. In other 
words, to justify an award there must have been 
some substantial connection between the alleged 
accident and the employment. Hoage v. Employ¬ 
ers’ Liability Assurance Corp. 62 App. D. C. 77, 
64 F. (2d) 715. As we said in Avers v. Hoage, 61 
App. D. C. 388, 63 F. (2d) 364, 365:— “Before he 
can make a valid award the trier must determine 
that there is a direct causal connection between 
the injury whether it is the result of accident or 
disease, and the employment.” In the present 
case as in Liberty Mutual Ins. Co. v. Hoage, 62 
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A])]>. D. 0. 189, 65 F. (2d) 822, 824, the uncontra- 
diet od testimony of the doctors “conclusively 
\ races the cause of death and places it wholly at 
the door of a fatal disease from which the em¬ 
ployee was suffering.” 

It is apparent from the bill of complaint filed in this 
case that appellant’s counsel is laboring under the be¬ 
lief that simply because the appellant had the hemor¬ 
rhage during working hours that that fact, with cer¬ 
tain evidence that was submitted covering the man’s 
work, was sufficient of itself to compel the Deputy Com¬ 
missioner to render a ruling in his favor. 

It is clearly apparent from the record in this case 
that the appellant had developed a cavity in his lung 
as shown by the x-rays during the summer of 1936 
after he went to work at the bank. Dr. Leonardo’s 
statement that he did not know the kind or amount of 
work which his patient did at the bank was apparently 
given little weight by the Deputy Commissioner, as he 
permitted this man, while under his care as a tuber¬ 
cular patient, to go back to work and to work for a 
period of over 2years, and it is fair to assume that 
he was acquainted with the duties which this man was 
required to perform in the bank before he permitted 
him to go to work. 

It is apparent from Dr. Fenton’s description and Dr. 
Coulter's description that this man should have been 
x-raved while under Dr. Leonardo’s care from time to 
time, namely about every four months, and that with 
a cavity present this man should probably have been 
kept at room rest and that anything he did would be 
detrimental to his condition once a cavity had formed. 
Apparently this man between May, 1.936 and the hem¬ 
orrhage in January, 1939 showed no outward signs of 
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the tubercular disease which he had, although during 
all of this time he had an open cavity in his lung and 
it was not until the 10th of January, 1939 when the 
hemorrhage took place in the cavity and he coughed up 
blood that his serious condition was ascertained. 

The case of Iloaye v. Employers Liability Assurance 
Corporation, 62 L). (’. Appeals 77, 64 F. (2d) 713, cited 
by counsel for the appellant is not in point in the in¬ 
stant case for the reason that Kerper, the injured em¬ 
ployee in that case, was compelled in connection with 
his duties to go from the temperature of the boiler 
room into the freezing rooms of the ice cream plant 
where the temperature ranged from zero to 20° below 
and he had to make this transition from a warm place 
to an extremely cold one each two hours. For some 
time he had been complaining about numbness in his 
leg when going into the freezing rooms and it was 
shown at the trial of this case that his contact with the 
c61d air in the ireezing rooms as a result of the ex¬ 
treme changes in temperatures caused a blood clot to 
form in a diseased artery in the leg. In this case there 
was a direct caudal connection between the man’s dis- 


abilitv and his work which is entirelv absent in the in- 
slant case. 


The case of lloaye v. Royal Indemnity Company, et 
al., 67 .1). Api>eais 142, 90 F. (2d) 3JS7, involving a 
claim adjuster who suffered an angina-pectoris attack 
due to overwork, is not in point with the instant case. 
In that case claimant was assigned the work of three 
agencies, and worked long periods in the evening and 


Sunday, and the record was so clear that the man was 
undergoing severe mental and nervous strain over a 
long period of time that there was no doubt in the 
Commissioner’s mind that the tremendous amount of 
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overwork as shown by the record and as testified to by 
the doctors caused the angina-pectoris attack followed 
by a coronary thrombosis. In that case the man’s 
health was shown to have been perfect up to the begin¬ 
ning of the long period of overwork and that three men 
were employed after he was taken sick. 

The case of Commercial Casualty Insurance Com¬ 
pany v. Hoage, 64 D. C. Appeals 158, 75 F. (2d) 677 
is not in point with the instant case. This case in¬ 
volved a grocery clerk who had been stacking sacks of 
potatoes weighing 150 pounds and after finishing his 
work suffered a heart attack as the result of the stren¬ 
uous exertion to which he had been subjected. Previous 
to this heart attack this man had neither illness nor ab¬ 
sence from work and there was substantial medical evi¬ 
dence to sustain the deputy commissioner’s findings. 

In all three of the above mentioned cases the deputy 
commissioner had awarded compensation and this 
Court sustained the deputy commissioner, holding that 
there was evidence to sustain the deputy commissioner. 

In the instant case appellant desires the Court to 
reverse the deputy commissioner’s finding as the 
deputy commissioner, having heard all of the evi¬ 
dence, denied compensation to the appellant for the 
reasons set forth in his Rejection of Claim which is 
quoted in full at the beginning of this brief. 

The case cited by appellant of the President and Di¬ 
rectors of Georgetown College v. Stone, et al., 61 D. 0. 
Appeals, 200, 59 F. (2d) 875 is not in point with the 
instant case for the reason that the facts showed that 
the man was employed at the College and was known to 
suffer from epileptic fits at the time of his employ¬ 
ment. Noth withstanding this knowledge on the part 
of the College authorities they permitted this man as 
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part of his duties to use a hot water hose in defrosting 
cans in the refrigerator plant. While using this hose 
he was seized with an epileptic fit and fell to the floor 
still grasping the hot water hose. Although uncon¬ 
scious he turned this hot water hose against his chest 
and received such burns that they were the direct cause 
of his death. The burns were inflicted by means of the 
instrumentality used by the employee in the course of 
his employment and it was held that the case was com¬ 
pensable. 

Rupture or hernia cases cited by the appellant would 
have no bearing in the instant case as mostly all cases 
of rupture or hernia are caused from heavy lifting or 
severe physical strains and have been recognized as 
compensable by the Courts over a long period of time 
as there is a direct causal connection between the lift¬ 
ing or strain and the onset of the rupture or hernia 
which can be definitely proven as to time, place and 
circumstance. 

The case of Grain Handling Company v. McManigal, 
23 Fed. Sup. 748, cited by appellant is not in point with 
the instant case. In this case the claimant was a grain 
shoveler, whose duties required him to work in thick 
grain dust. There was medical testimony to the effect 
that a latent tubercular condition, which had existed in 
his lungs, became activated as the result of working in 
this grain dust and the commissioner awarded com¬ 
pensation in the case. A reading of this decision shows 
that the Court reached the conclusion that there being 
some evidence to sustain the deputy commissioner’s 
finding based upon the facts in the case that it should 
not set aside the finding. The Court’s comment in the 
closing paragraph of its decision is very interesting. 
The Court said: 
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“While this Court sitting as a Commissioner 
might reach a conclusion different from that ar¬ 
rived at bv tlie Commissioner herein, this is of no 
moment in view of the fact that there is some sub 
stantial evidence to support the award.” 

CONCLUSION. 

It is respectfully submitted that the decision of the 
Court below should be affirmed. 
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